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Chapter 60

Taiwan

Hsin-Lan Hsu

Lee and Li, Attorneys-at-Law

1 Overview
1.1

What are the main trends/significant developments in
the lending markets in your jurisdiction?

Cyun-Ren Jhou

1.2

What are some significant lending transactions that
have taken place in your jurisdiction in recent years?

(1)

On October 11, 2016, Inotera Memories, Inc. (“Inotera”)
and Micron Semiconductor Taiwan Co. Ltd. (“MSTW”),
as co-borrowers, entered into a syndicated loan agreement
with Bank of Taiwan as facility agent, Mega International
Commercial Bank as collateral agent, Taiwan Business Bank,
as document management agent, and certain other financial
institutions as lenders. The loan agreement provides for
a secured delayed single-draw term loan facility, with a
maximum aggregate borrowing amount of NT$80 billion
(approximately US$2.54 billion). Proceeds of the loan under
the loan agreement will be used by MSTW to pay a portion
of the consideration and any related transaction costs for the
share swap and to provide working capital for Inotera. The
indebtedness under the loan agreement will be secured by
liens over certain assets.

(2)

On December 16, 2016, Tatung Co Ltd. (“Tatung”) entered
into a NT$25.2 billion syndicated loan agreement with Bank
of Taiwan, as the agent, Mega International Commercial
Bank and Taishin International Commercial Bank as
mandated lead arrangers, and other banks as additional
lenders. Tatung will utilise the proceeds of the loan to
develop its business regarding a smart electric grid as well
as other green and renewable energy.

(3)

Innolux Corp (“Innolux”), Taiwan’s largest LCD panel
maker, on September 7, 2016 obtained a syndicated loan
of NT$35 billion with 15 local lenders, including Bank of
Taiwan and CTBC Bank Co. It is one of the largest loans
arranged by a local electronics firm this year. Innolux plans
to use the loan to repay debt, replenish operational spending
and finance the development of new technology.

(4)

On May 5, 2016, Formosa Plastics Group entered into a
syndicated loan of US$2.1 billion with 25 local banks led
by Hua Nan Bank to finance the capital expenditure of its
steel plant in Ha Tinh, Vietnam. The term of the loan is
seven years. In August, 2016, to further finance the capital
expenditure of steel plant in Ha Tinh, Vietnam, Formosa
Plastics Group entered into another syndicated loan of
US$1.28 billion with seven foreign banks, led by Sumitomo
Mitsui Banking Corporation. The term of the loan is five
years.

(5)

In August 2016, TCC International Holdings Limited entered
into a US$540 million syndicated loan agreement with 17
banks, led by Hua Nan Bank, Mega International Commercial
Bank, DBS Bank and First Commercial Bank to finance its
working capital and to repay its current outstanding debts.

Low interest rates and difficult economic conditions remain the
two major challenges that Taiwanese banks, like other financial
institutions across the Asia Pacific region, are facing and trying
to overcome. According to a report from Thomson Reuters in
December 2016, Taiwan saw the biggest annual decline in 2016 in
terms of syndicated loan volume, down nearly 27% as companies
grappled with a slowing economy.
Nevertheless, Taiwanese banks, while continuing to battle the two
problems, have been trying to seek and seize growth opportunities
overseas for a long time. Moreover, slower growth in the domestic
market, at a growth rate of 3% per year in 2014–2016, has long
encouraged Taiwanese banks to look offshore. Instead of China,
where banks’ exposure to default risk is relatively high, the
Taiwanese competent authority urged banks to diversify their loan
exposures by bulking up elsewhere in the region, especially in
Southeast Asia, such as Vietnam, Cambodia and the Philippines,
where the exposure of Taiwanese banks to these markets grew 20%
per year over 2015–2016.
In December 2016, the authority’s strong desire to push into the
growing Southeast Asia markets was signalled by the introduction
of a “New Southbound Policy”. Following its official launch on
January 1, 2017, the Finance Supervisory Commission R.O.C.
(Taiwan) later formulated a full set of measures to implement that
policy. These measures include, mainly, provision of preferential
financing and guarantee conditions, thus raising the preferential rate
of premiums, and other regulatory relaxations in order to encourage
local banks to increase their offshore lending. As a result, lending
to the Southeast Asian nations is expected to grow at a pace of 8%
per year from 2017 to 2020, according to Fitch.
Despite the above, a few significant lending transactions emerged
in late 2016. Several analysts optimistically forecast that it is a
sign of recovery in this lending market, and it is expected that the
syndicated loan volume in Taiwan market in 2017 will exceed that
of 2016. Such positive expectation is supported by both a potential
growth of Taiwan GDP in 2017 and a global market recovery.
However, due to possible political and economic changes and the
situation in other parts of the world as well as the development of
new technology, most Taiwanese companies remain conservative on
their spending and needs for financing.
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2 Guarantees

Taiwan

2.1

Can a company guarantee borrowings of one or more
other members of its corporate group (see below for
questions relating to fraudulent transfer/financial
assistance)?

According to the Company Act, no company can act as a
guarantor of any nature, unless otherwise permitted by law or by
the company’s Articles of Incorporation. Thus, if permitted by its
Articles of Incorporation, the company may provide guarantees for
other members of its corporate group.
If the company is a public company, there will be additional
restrictions. Pursuant to the Regulations Governing Loaning,
Endorsement or Guarantees of Public Companies (“Guarantee
Regulation”), a public company may provide guarantees only for
the following companies: (1) a company with which the public
company conducts business; (2) a company in which the public
company directly or indirectly holds more than 50% of the voting
shares; and (3) a company that directly and indirectly holds more
than 50% of the voting shares in the public company. In addition,
the guarantee provided by a public company should comply with the
internal rules adopted in accordance with the Guarantee Regulation.
2.2

Are there enforceability or other concerns (such as
director liability) if only a disproportionately small (or
no) benefit to the guaranteeing/securing company can
be shown?

Generally, there is no concern about the enforceability under
this circumstance so long as all legal requirements are satisfied.
However, if a company provides guarantees for others for only a
disproportionately small benefit or without benefit in return in
the absence of a justifiable cause, there may be concern that the
directors resolving the guarantees may breach their fiduciary duties.
Further, the creditors of the guarantor may apply to the court to
revoke the guarantee if, due to the guarantee, the guarantor does not
have sufficient assets to repay the debts owed to its creditors.
2.3

Is lack of corporate power an issue?

Please refer to our answer to question 2.1. If a company’s Articles
of Incorporation do not permit the company to provide guarantees
to others, but the company’s responsible person, such as a director,
still provides guarantees to others on behalf of the company, the
responsible person alone should be liable for the guarantees. The
guarantee does not constitute a valid obligation of the company.
2.4

Are any governmental or other consents or filings,
or other formalities (such as shareholder approval),
required?

No governmental approval is required for a company to provide
guarantees. As for due authorisation, a board resolution adopted
by the board of directors of the company to provide guarantees
normally would suffice, unless the Articles of Incorporation provide
otherwise. In practice, however, it is not common for a company’s
Articles of Incorporation to require that the provision of guarantees
be approved by a shareholders’ meeting.
However, where a Taiwanese company provides a guarantee to its
overseas affiliate (incorporated in a jurisdiction other than Mainland
China) who borrows funds to make investment in Mainland China,
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the guarantor will require a prior approval of the Investment
Commission (“IC”), the Ministry of Economic Affairs (“MOEA”)
with respect to investment in Mainland China.
2.5

Are net worth, solvency or similar limitations imposed
on the amount of a guarantee?

The Guarantee Regulation and a company’s internal rules adopted
in accordance therewith impose certain limitations on the aggregate
amount of the company’s guarantees to all counterparties and the
amount of the company’s guarantees to a single counterparty. If
the internal rules are incorporated into the company’s Articles of
Incorporation, the violation of the internal rules and the Articles of
Incorporation by the company in providing a guarantee may affect
the enforceability of the guarantee. By contrast, if the company
only violates the internal rules in providing the guarantee, it is
generally considered that violation of such limitations will only
result in an administrative fine imposed by the Financial Supervisory
Commission or breach of fiduciary duty by the directors, but will not
affect the enforceability of the guarantees.
2.6

Are there any exchange control or similar obstacles to
enforcement of a guarantee?

A Taiwanese corporate entity or individual has an annual foreign
exchange quota of US$50 million (or its equivalent) or US$5
million (or its equivalent), respectively. No prior approval from the
CBC is required if the Taiwanese onshore guarantor converts New
Taiwan Dollars into foreign currency for remittance to the offshore
guarantor and the conversion does not exceed the above quota. The
CBC has the sole discretion to grant or withhold its approval on
a case-by-case basis if the onshore Taiwanese guarantor’s quota
would be exceeded for such conversion.

3 Collateral Security
3.1

What types of collateral are available to secure
lending obligations?

Among other things, the following types of collateral are commonly
seen in secured lending transactions:
(1)

a mortgage over real property, such as land and buildings;

(2)

a chattel mortgage over a movable asset, such as machinery
and equipment;

(3)

a pledge over movable assets or securities, or a pledge over
the pledgor’s property rights which are transferable, such as
the pledgor’s rights in bank accounts, accounts receivable or
patents; and

(4)

an assignment of property rights, which are transferable.

3.2

Is it possible to give asset security by means of
a general security agreement or is an agreement
required in relation to each type of asset? Briefly,
what is the procedure?

As a general rule, the security provider and the security interest
holder should enter into an agreement to identify the specific
asset subject to the security interest. A general security agreement
without identifying such specific asset, such as a floating charge, is
not enforceable under Taiwanese law. In addition, different types of
assets may be subject to different requirements, such as registration
or filing with the competent authorities, on the perfection of the

ICLG TO: LENDING & SECURED FINANCE 2017

© Published and reproduced with kind permission by Global Legal Group Ltd, London

security. We will briefly advise on such requirements in our answers
to questions 3.3 to 3.7.
3.3

Can collateral security be taken over real property
(land), plant, machinery and equipment? Briefly, what
is the procedure?

Yes. In order to create a valid mortgage over the land, buildings and
plant, the mortgagor and the mortgagee should enter into a written
agreement, and registration with the competent authority is required.
As for machinery and equipment, the security to be created may
be a pledge or a chattel mortgage. The machinery and equipment
on which a chattel mortgage can be created are subject to the list
promulgated by the authority. Both security interests (pledge and
chattel mortgage) give the security interest holder first priority over
the machinery and equipment. To create a pledge, the pledgor and
the pledgee have to enter into a written agreement and the pledgor
should deliver the possession of the machinery and equipment to the
pledgee, but registration with the competent authority is not required.
To create a chattel mortgage, the mortgagor need not deliver the
possession thereof to the mortgagee; however, registration with the
competent authority is necessary in order for the mortgagee to claim
the chattel mortgage against a bona fide third party.
3.4

Can collateral security be taken over receivables?
Briefly, what is the procedure? Are debtors required
to be notified of the security?

Yes. To create a pledge over receivables, the pledgee and the pledgor
must enter into a written agreement. In addition, the receivables must
be identifiable according to the content of the pledge agreement.
Further, the obligor should be notified of the creation of the pledge
in order for the pledgee to be able to claim the pledge against the
obligor.
3.5

Can collateral security be taken over cash deposited
in bank accounts? Briefly, what is the procedure?

Yes. To create a pledge over cash deposits, the pledgee and the
pledgor must enter into a written agreement. The pledge shall not
become effective against the account bank taking the cash deposits
unless the account bank is notified of the creation of the pledge.
Nevertheless, please note that the concept of a floating charge is not
recognised under Taiwanese law. In other words, the pledge covers
only the cash in the bank account when such pledge is created and
notified to the account bank. The pledge will not cover the cash
deposited in the bank account after the account bank is notified of
the pledge. To deal with this issue, the pledgor, in practice, will be
required to periodically confirm with the account bank the amount
of cash in the bank account to ensure that the pledge also covers the
cash deposited after the creation of the pledge.
3.6

Can collateral security be taken over shares in
companies incorporated in your jurisdiction? Are the
shares in certificated form? Can such security validly
be granted under a New York or English law governed
document? Briefly, what is the procedure?

Yes. According to the Company Act, a company should issue shares
in certificated form if its issued capital reaches a certain amount
specified by the competent authority. Currently, the threshold
amount is NT$500 million. In addition, a public company may
issue shares in scripless form. To create a pledge over shares in

Taiwan
certificated forms, a written agreement is required. The certificates
of the pledged shares shall be duly endorsed and delivered by the
pledgor to the pledgee. Furthermore, the company issuing the shares
shall be notified of the creation of a pledge in order to register such
pledge on the shareholders’ roster. The creation of a pledge is valid
between the pledgee and the pledgor when the certificates of the
shares have been endorsed and delivered to the pledgee. However,
the creation of the pledge cannot be claimed against the company
unless the company is notified of the creation of the pledge.
To create a pledge over listed shares which are traded and transferred
through the book-entry system of Taiwan Depository and Clearing
Corporation (“TDCC”), the pledgor and the pledgee have to sign a
form prescribed by the TDCC and have the pledge registered with
the TDCC.

Taiwan

Lee and Li, Attorneys-at-Law

A pledge over shares can also be created based upon the document
governed by New York or English law, as long as the creation and
perfection of the pledge follow the procedures and requirements
described above.
3.7

Can security be taken over inventory? Briefly, what is
the procedure?

A floating charge over the inventory is not enforceable under
Taiwanese law. Please refer to our answer to question 3.2.
3.8

Can a company grant a security interest in order to
secure its obligations (i) as a borrower under a credit
facility, and (ii) as a guarantor of the obligations of
other borrowers and/or guarantors of obligations
under a credit facility (see below for questions relating
to the giving of guarantees and financial assistance)?

(i)

Yes, it can.

(ii)

This issue is whether a company may provide guarantees for
others. Please refer to our answer to question 2.1.

3.9

What are the notarisation, registration, stamp duty
and other fees (whether related to property value or
otherwise) in relation to security over different types
of assets?

No notarisation or stamp duty is required for the creation of
security over different types of assets, mentioned in our answer to
question 3.1. The registration fee for creating a chattel mortgage
over a movable asset is NT$900. The registration fee for creating
a mortgage over real property is equivalent to 1/1,000 of the total
amount secured by the mortgage.
3.10 Do the filing, notification or registration requirements
in relation to security over different types of assets
involve a significant amount of time or expense?

Regarding the registration fee, please refer to our answer to question
3.9. The authority in charge of the registration will only conduct a
formality review and it is not expected that the registration will take
a significant amount of time.
3.11 Are any regulatory or similar consents required with
respect to the creation of security?

In addition to the requirement of registration for certain types of
security interests as mentioned above, generally the creation of the
security interests does not require a regulatory or similar consent.
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However, it is worth noting that, according to the interpretation of
the MOEA, a foreign company having no branch office in Taiwan,
Republic of China is not allowed to be registered as a security
interest holder. In local practice, the competent authorities will not
permit such a foreign company to be registered as a mortgagee of
real property or a chattel mortgagee of a movable asset.

Taiwan
5 Syndicated Lending/Agency/Trustee/
Transfers
5.1

3.12 If the borrowings to be secured are under a revolving
credit facility, are there any special priority or other
concerns?

Take a real property mortgage, for example. The mortgage can be
divided into a general mortgage and a maximum amount secured
mortgage. As for a general mortgage, the obligations to be secured
should exist upon the creation of the mortgage. Otherwise, the
mortgage will be held unenforceable. By contrast, a maximum
amount secured mortgage is to secure the obligations created and
owed to the mortgagee for a period of time. So long as the secured
obligations exist at the end of the mortgage period, the mortgagee
may foreclose the real property. Since the obligations under a
revolving credit facility may arise and be satisfied from time-totime according to the borrower’s drawdown and repayment, the
mortgage to secure such obligations should be a maximum amount
secured mortgage instead of a general mortgage. The above also
applies to a chattel mortgage and a pledge.
3.13 Are there particular documentary or execution
requirements (notarisation, execution under power of
attorney, counterparts, deeds)?

As a general practice for a syndicated loan, syndicated banks will
appoint an agent bank to act for and on behalf of the syndicated banks,
including registering the agent bank as, for instance, a mortgagee
and foreclosing the mortgaged property. In addition, there will
be a clause in the syndicated loan agreement to the effect that the
syndicated banks’ claims against the borrower under the syndicated
loan agreement are joint and several. Given this, the agent bank
may claim the whole amount of the loan from the borrower and
distribute the proceeds obtained therefrom to the syndicated banks
in accordance with their proportion of participation in the loan.
Nevertheless, under Taiwan law, it is questionable whether or not
a third party, who is not a creditor/lender, could validly hold the
collateral as a trustee or a security agent for other creditors/lenders.
Pursuant to the Civil Code, a mortgage/pledge would not be validly
created in favour of the creditor/mortgagee/pledgee if there is no
underlying credit owned by the mortgagee/pledgee against the debtor.
5.2

No, there are not.

4 Financial Assistance
4.1

Are there prohibitions or restrictions on the ability
of a company to guarantee and/or give security to
support borrowings incurred to finance or refinance
the direct or indirect acquisition of: (a) shares of the
company; (b) shares of any company which directly or
indirectly owns shares in the company; or (c) shares
in a sister subsidiary?
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If an agent or trustee is not recognised in your
jurisdiction, is an alternative mechanism available
to achieve the effect referred to above which would
allow one party to enforce claims on behalf of all
the lenders so that individual lenders do not need to
enforce their security separately?

As advised in question 5.1 above, in practice, if the lenders’ claims
against the borrowers are joint and several, one of the lenders may
be appointed as the agent bank by syndicated banks to act for and on
behalf of all the syndicated banks, including registering the agent bank
as, for instance, a mortgagee and foreclosing the mortgaged property.
5.3

Regarding the prohibitions and restrictions on the provision of
guarantees by a company, please refer to our answer to question 2.1.
The provision of security other than a guarantee generally will be
deemed as providing a guarantee as well, and is subject to the same
prohibitions and restrictions.
In addition, according to the Company Act, a company cannot
redeem or buy back any of its outstanding shares unless permitted
by law. For instance, a company may purchase up to 5% of its
outstanding shares and transfer the same to its employees. To give
another example, a listed company may buy back its outstanding
shares in the circumstances permitted under the Securities and
Exchange Act. The restriction on a company’s ability to buy back its
outstanding shares extends to the company’s controlled company; in
addition, the violation of such restriction may cause the buy-back to
be void. A subsidiary of the parent company cannot purchase the
shares of the parent company. Nevertheless, the Company Act does
not prohibit a sister subsidiary from purchasing the shares of another
sister subsidiary if the other sister company, together with its parent
company, does not directly or indirectly hold more than 50% of the
sister company.

Will your jurisdiction recognise the role of an agent
or trustee and allow the agent or trustee (rather than
each lender acting separately) to enforce the loan
documentation and collateral security and to apply
the proceeds from the collateral to the claims of all
the lenders?

Assume a loan is made to a company organised
under the laws of your jurisdiction and guaranteed
by a guarantor organised under the laws of your
jurisdiction. If such loan is transferred by Lender
A to Lender B, are there any special requirements
necessary to make the loan and guarantee
enforceable by Lender B?

The transfer of the loan from Lender A to Lender B will not be effective
against the borrower and the guarantor until either Lender A or Lender
B has notified the borrower and the guarantor of such transfer.

6 Withholding, Stamp and Other Taxes;
Notarial and Other Costs
6.1

Are there any requirements to deduct or withhold tax
from (a) interest payable on loans made to domestic or
foreign lenders, or (b) the proceeds of a claim under a
guarantee or the proceeds of enforcing security?

(a)

For a domestic non-bank lender, who is a Taiwan resident
or a profit-seeking enterprise with a fixed place of business
in Taiwan, the withholding tax rate for interest is 10% but

ICLG TO: LENDING & SECURED FINANCE 2017

© Published and reproduced with kind permission by Global Legal Group Ltd, London

Lee and Li, Attorneys-at-Law

For a foreign lender, who is a non-Taiwan resident or a profitseeking enterprise without a fixed place of business in Taiwan,
the withholding tax rate for interest applicable to a corporate
borrower is 20%, but if the interest derives from short-term
commercial papers, securitised instruments, government/
corporate/financial institution bonds, or conditional
transactions, the withholding tax is 15%. Moreover, most of
the tax treaties provide a reduced income tax withholding rate
of 10%. Taiwan has signed tax treaties with 32 jurisdictions;
namely, Australia, Austria, Belgium, Canada, Denmark,
France, Gambia, Germany, Hungary, India, Indonesia, Israel,
Italy, Japan, Kiribati, Luxembourg, Macedonia, Malaysia,
the Netherlands, New Zealand, Paraguay, Poland, Senegal,
Singapore, Slovakia, South Africa, Swaziland, Sweden,
Switzerland, Thailand, the United Kingdom and Vietnam.
(b)

Where the portion of the proceeds is to indemnify the
principal of the loan made by the lender, it will not be subject
to income tax. If the portion of the proceeds is to indemnify
the default interest sustained by the lender, it may be subject
to income tax as mentioned above. Moreover, in the event
that the proceeds include a penalty pursuant to an agreement
between the lender and the borrower, such penalty will be
subject to income tax unless the lender may prove that the
penalty is to indemnify losses suffered by the lender.

6.2

What tax incentives or other incentives are provided
preferentially to foreign lenders? What taxes apply to
foreign lenders with respect to their loans, mortgages
or other security documents, either for the purposes
of effectiveness or registration?

(1)

Income tax on the following categories of income shall be
exempted:
■ Interest derived from loans offered to the Taiwanese
government or legal entities within the territory of
Taiwan by foreign governments or international financial
institutions for economic development, and interest
derived from the financing facilities offered to their
branch offices and other financial institutions within the
territory of Taiwan by foreign financial institutions.
■ Interest derived from loans extended to legal entities within
the territory of Taiwan by foreign financial institutions for
financing important economic construction projects under
the approval of the Ministry of Finance.
■ Interest derived from favourable-interest export loans
offered to or guaranteed for the legal entities within the
territory of Taiwan by foreign governmental institutions
and foreign financial institutions which specialise in
offering export loans or guarantees.
Moreover, some of the tax treaties provide an exemption
from income tax withholding for interest payment. For
example, the Netherlands-Taiwan Tax Treaty provides that
the interest which is paid in respect of a bond, debenture or
other similar obligations of a Taiwanese public entity, or of
a subdivision or local authority of Taiwan, should be taxed
only in Netherlands.

(2)

For the purposes of effectiveness or registration, there is no
tax applicable to foreign investments, loans, mortgages or
other security documents.

6.3

Will any income of a foreign lender become taxable
in your jurisdiction solely because of a loan to or
guarantee and/or grant of security from a company in
your jurisdiction?

No, a foreign lender (except for a foreign entity’s Taiwan branch)
will not be subject to Taiwan income taxes solely because of a loan
to or guarantee and/or grant of security from a Taiwanese company.
6.4

Will there be any other significant costs which would
be incurred by foreign lenders in the grant of such
loan/guarantee/security, such as notarial fees, etc.?

Taiwan

such withholding tax is applicable to corporate borrowers
only. Individual borrowers are not required to withhold tax
on interest.

Taiwan

Please refer to our answer to question 3.9.
6.5

Are there any adverse consequences to a company
that is a borrower (such as under thin capitalisation
principles) if some or all of the lenders are organised
under the laws of a jurisdiction other than your
own? Please disregard withholding tax concerns for
purposes of this question.

A thin capitalisation rule was incorporated into the Income Tax Act
effective from January 28, 2011. That is, retroactively from January
1, 2011, if the ratio of a company’s debts (to its related party) to its
equity exceeds a certain ratio, the interest expense arising out of the
portion of the debts exceeding said ratio is not deductible, except
for financial institutions (including banks, cooperatives, financial
holding companies, bills finance companies, insurance companies,
and securities firms). The Ministry of Finance, by referring to
international practices, has set a safe harbour debt-equity ratio of 3:1.
The same treatment in respect of the thin capitalisation rule applies
to both domestic and foreign lenders.

7 Judicial Enforcement
7.1

Will the courts in your jurisdiction recognise a
governing law in a contract that is the law of another
jurisdiction (a “foreign governing law”)? Will courts in
your jurisdiction enforce a contract that has a foreign
governing law?

Generally, the choice of a foreign governing law to govern a
contract would be recognised as a valid choice of law and given
effect by the courts of Taiwan, provided that the relevant provisions
of the foreign governing law would not be applied to the extent
such courts hold that: (i) the application of such provisions would
be contrary to the public order or good morals of Taiwan; or (ii)
such provisions would have the effect of circumventing mandatory
and/or prohibitive provisions of Taiwan law. However, where the
contract is about the creation/perfection of a security interest, such
as a pledge and mortgage, the choice of law will be subject to the
conflicts of law of Taiwan.
7.2

Will the courts in your jurisdiction recognise and
enforce a judgment given against a company in New
York courts or English courts (a “foreign judgment”)
without re-examination of the merits of the case?

Any final judgment rendered by a foreign court shall be recognised
and enforceable in Taiwan without review of the merits, provided
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Taiwan

Taiwan

that the court of Taiwan in which the enforcement is sought is
satisfied that:
(b)

Generally, no regulatory consent is required in order for the
security interest holder to enforce the collateral interest.

the judgment and the court procedures resulting in the
judgment are not contrary to the public order and good
morals of Taiwan;

7.5

if a default judgment was entered into against the losing party,
the losing party was (a) duly served within a reasonable period
of time within the jurisdiction of such court in accordance
with the laws and regulations of such jurisdiction, or (b)
process was served upon the losing party with the judicial
assistance of Taiwan; and

Do restrictions apply to foreign lenders in the event of
(a) filing suit against a company in your jurisdiction,
or (b) foreclosure on collateral security?

(a)

Generally, no. However, according to the Code of Civil
Procedure, if a plaintiff has no domicile, office, or place of
business in Taiwan, the court shall, by a ruling on motion
filed by the defendant, order the plaintiff to provide a security
for the litigation expenses. Such requirement will not apply
in cases where either the portion of the plaintiff’s claim is not
disputed by defendant or the plaintiff’s assets in Taiwan are
sufficient to compensate the litigation expenses.

(b)

Please refer to our answer to question 3.11.

7.6

Do the bankruptcy, reorganisation or similar laws in
your jurisdiction provide for any kind of moratorium
on enforcement of lender claims? If so, does the
moratorium apply to the enforcement of collateral
security?

(i)

the foreign court rendering the judgment has jurisdiction over
the subject matter according to Taiwan law;

(ii)

(iii)

(iv)

judgments of the Taiwan court are recognised by the foreign
court on a reciprocal basis.

To our knowledge, there is reciprocity for enforcement of judgments
between Taiwan and New York/England.
7.3

(a)

(b)

7.4

(a)
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mortgagor and the mortgagee to settle debts by transferring
ownership of the real property to the mortgagee.

Assuming a company is in payment default under a
loan agreement or a guarantee agreement and has
no legal defence to payment, approximately how long
would it take for a foreign lender to (a) assuming
the answer to question 7.1 is yes, file a suit against
the company in a court in your jurisdiction, obtain
a judgment, and enforce the judgment against the
assets of the company, and (b) assuming the answer
to question 7.2 is yes, enforce a foreign judgment in
a court in your jurisdiction against the assets of the
company?

Depending on the complexity of the case in dispute, it could
take half a year to one year or longer for each of the district
court, the high court and the Supreme Court to render a
judgment. Regarding the enforcement of the final judgment
against the assets of the company, it also depends on the value
and types of the company’s assets. For example, to foreclose
a mortgaged real property, it may take from several months
to one year or longer to conduct the auctions for the real
property if there is no bidder or if the bid price is below the
set auction price.
Depending on whether the Taiwan court or the counterparty
has raised any objections to the elements set forth in our
answer to question 7.2, it may take months or one year or
longer for the Taiwan court to render a judgment recognising
the foreign judgment. In addition, as mentioned in point
(a) above, the enforcement of a final judgment against the
assets of the company depends on the value and types of the
company’s assets.
With respect to enforcing collateral security, are
there any significant restrictions which may impact
the timing and value of enforcement, such as (a) a
requirement for a public auction, or (b) regulatory
consents?

Depending on the types of collateral security, foreclosure of
collateral security through a court proceeding may require a
public auction. For instance, if the real property is foreclosed
through a court proceeding, the court will designate an expert
to assess the value of the real property and hold a public
auction to sell it. If the real property has not been sold due
to the fact that no bidder attended the auction or the bidding
price is below the auction price set by the court, the court will
have to reduce the auction price and repeat similar exercises
to sell the real property in accordance with the Mandatory
Execution Act. Accordingly, foreclosing the real property
may take longer through a public auction than by other means
of enforcement such as a private agreement between the
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Regarding bankruptcy, all enforcement actions against the debtor
will be stayed by the bankruptcy of the debtor and all unsecured
creditors must follow the bankruptcy proceeding administered by
the court to file their claims against the debtor. Nevertheless, if a
creditor, such as a lender, has a mortgage, pledge or right of retention
over the debtor’s assets, the lender may enforce such collateral
security without going through the bankruptcy proceeding.
As for reorganisation, all enforcement actions against the debtor
subject to reorganisation will be stayed no matter whether the lender
is a secured (such as a mortgagee or a pledgee) or unsecured creditor.
The lender may not foreclose the collateral security regardless of
other stakeholders and should follow the reorganisation proceeding
administered by the court.
7.7

Will the courts in your jurisdiction recognise and
enforce an arbitral award given against the company
without re-examination of the merits?

According to the Arbitration Law, a foreign arbitration award would
be recognised and enforceable by the courts of Taiwan without
reviewing the merits, provided that none of the following exists:
(i)

where the recognition or enforcement of the arbitral award is
contrary to the public order or good morals of Taiwan; or

(ii)

where the dispute is not arbitrable under the laws of Taiwan.

In addition, if there is no reciprocity in the recognition and
enforcement of an arbitral award between Taiwan and the country
in which the arbitral award is made or the country whose arbitration
rules are applicable, the Taiwanese court may dismiss the petition
for the recognition of a foreign arbitral award.

8 Bankruptcy Proceedings
8.1

How does a bankruptcy proceeding in respect of a
company affect the ability of a lender to enforce its
rights as a secured party over the collateral security?

Please refer to our answer to question 7.6 regarding foreclosure of
the collateral interest by a lender. In addition, if a lender’s claims
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9 Jurisdiction and Waiver of Immunity
9.1

8.2

Are there any preference periods, clawback rights
or other preferential creditors’ rights (e.g., tax debts,
employees’ claims) with respect to the security?

There are no preference periods with respect to the security. The
bankruptcy administrator may, within six months of the bankruptcy
adjudication, apply to the court for the invalidation of the following
acts of the debtor: (1) provision of security for outstanding debts
within six months prior to the bankruptcy adjudication; and (2)
repay the debts not yet due. In addition, the bankruptcy shall, within
two years after declaration of the bankruptcy proceeding, file with
the court to rescind the transaction which the bankrupt conducted
with or without consideration before the bankruptcy proceeding if
such transaction is deemed detrimental to the rights of the bankrupt’s
creditor and is revocable under the Civil Code.
As for preferential creditors’ rights, below are certain examples:

Is a party’s submission to a foreign jurisdiction legally
binding and enforceable under the laws of your
jurisdiction?

The Judicial Yuan of Taiwan has held an internal conference and
reached a conclusion that a submission to jurisdiction clause will
be valid in the absence of any of the following circumstances: (1)
it would be unfair for the subject matter to be adjudicated by the
chosen jurisdiction; (2) the consent of a party to submit to the chosen
jurisdiction was obtained by fraud, duress or other unlawful means;
(3) the parties were not equal-footed when they entered into the
submission to jurisdiction agreement; (4) it would be inappropriate
or inconvenient for the chosen jurisdiction to adjudicate the subject
matter; and (5) the country of the chosen jurisdiction does not
recognise and enforce judgments of Taiwan courts on a reciprocal
basis. The conclusion made by the Judicial Yuan is, however, subject
to test in court.

(i)

land value increment tax, land value tax and house tax levied
on the sale of the real property which will rank prior to the
mortgagee and the unsecured creditors;

9.2

(ii)

the following labour claims will rank prior to unsecured
creditors: (a) labour wages due and payable by the employer
but overdue for a period of fewer than six months; (b)
retirement payments payable by the employer pursuant to
the Labour Standards Act but not yet paid; and (c) severance
payable by the employer pursuant to the Labour Standards
Act or Labour Pension Act but not yet paid; and

Yes, it is. It will be binding upon that party under Taiwan law unless
(i) the waiver would be contrary to the public order or good morals
of Taiwan, or (ii) the waiver would have the effect of circumventing
mandatory and/or prohibitive provisions of Taiwanese law.

(iii)

fees and debts incurred for the benefit of the bankruptcy
estate which will rank prior to unsecured creditors.

8.3

Are there any entities that are excluded from
bankruptcy proceedings and, if so, what is the
applicable legislation?

The following may apply for bankruptcy adjudication: (1) natural
persons; (2) juristic persons; and (3) partnerships and any other
incorporated association with a representative or an administrator.
An unincorporated association without a representative or
administrator is excluded from a bankruptcy proceeding, and there is
no special legislation applicable to such entity. Banks and insurance
companies are excluded from bankruptcy proceedings and will be
subject to the proceedings provided under the Banking Act, Deposit
Insurance Act and Insurance Act.
8.4

Are there any processes other than court proceedings
that are available to a creditor to seize the assets of a
company in an enforcement?

According to the Civil Code, the creditor may initiate certain selfhelp remedies to seize the debtor’s property and will not be liable
therefor, provided that: (i) the assistance of the court or of other
relevant authorities is not accessible in time and the satisfaction of
the creditor’s claim will be impossible or manifestly difficult without
the self-help remedy; and (ii) the creditor shall apply for the court’s
assistance immediately after the self-help remedy is exercised. A
creditor and the security provider may sign an agreement whereby the
ownership of the mortgaged or pledged security will be transferred
to the mortgagee or pledgee automatically when the debtor defaults.
However, in the case of a mortgaged security, such agreement to
transfer cannot be enforced against a bona fide third party, unless the
mortgage is registered with the competent authorities.

Taiwan

cannot be fully satisfied by foreclosing the collateral security, the
lender may still participate in the bankruptcy proceeding as an
unsecured creditor to seek possible repayment.

Taiwan

Is a party’s waiver of sovereign immunity legally
binding and enforceable under the laws of your
jurisdiction?

10		

Licensing

10.1 What are the licensing and other eligibility requirements
in your jurisdiction for lenders to a company in your
jurisdiction, if any? Are these licensing and eligibility
requirements different for a “foreign” lender (i.e. a
lender that is not located in your jurisdiction)? In
connection with any such requirements, is a distinction
made under the laws of your jurisdiction between a
lender that is a bank versus a lender that is a non-bank?
If there are such requirements in your jurisdiction, what
are the consequences for a lender that has not satisfied
such requirements but has nonetheless made a loan to
a company in your jurisdiction? What are the licensing
and other eligibility requirements in your jurisdiction
for an agent under a syndicated facility for lenders to a
company in your jurisdiction?

There is no particular licensing or other eligibility requirement to
lend money to a company in Taiwan. However, the Company Act
provides that the capital of a Taiwanese company shall not be lent
to any person unless the lending arrangement is due to business
transaction or is necessary for short-term financing and the aggregate
amount of such short-term financing should not exceed 40% of the
company’s net value. As a result, in local practice, no company
in Taiwan except banks, securities firms, insurance companies or
pawn shops may engage in lending as an ordinary business. Taiwan
has not opened the establishment and operation of lending/finance
companies. Accordingly, currently it is not possible to set up a
company to operate a lending business in Taiwan.
Since there is no particular licensing or eligibility requirement, the
main distinction under the laws of Taiwan between a lender that is a
bank versus a lender that is a non-bank, would be the application of
the above lending restriction under the Company Act to a non-bank
lender.
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There is no particular licensing or other eligibility requirement
or restriction on a foreign lender for making a loan to Taiwanese
borrowers outside of Taiwan, regardless of whether the foreign
lender is licensed or not. Nevertheless, a foreign company is not
allowed to operate any business in Taiwan without being recognised
and setting up a branch in Taiwan. Thus, if lending is the foreign
company’s business, making a loan to Taiwanese borrowers by the
foreign company may violate the Company Act. Furthermore, as
advised in our answer to question 2.6, in the case of a foreign loan
to a Taiwanese borrower, the foreign exchange control would apply
unless such foreign debts have been registered with the CBC by the
Taiwanese borrower.
There are no licensing and other eligibility requirements in Taiwan
for an agent under a syndicated facility for lending to a company
in Taiwan. However, in practice, an agent is normally a member
of the syndicate and the credit rights of the syndicate members are
joint and several in order to allow the agent to claim the repayment/
payment and the collateral on behalf of the other syndicate members.

Taiwan
11		 Other Matters
11.1 Are there any other material considerations which
should be taken into account by lenders when
participating in financings in your jurisdiction?

For foreign lenders who will participate in financing in Taiwan,
please refer to our answer to question 3.11 regarding the MOEA’s
ruling on the ability of a foreign entity without a local presence to
take collateral security.
If a foreign lender provides a loan with a term of more than one
year to a Taiwanese company in which it owns shares or capital,
or a Taiwanese partnership in which it is one of the partners, or a
Taiwanese business of which it is the sole proprietor or a branch
created by it, please note that a prior approval from the Investment
Commission of the MOEA is required.
As to foreign exchange control, please refer to our answer to
question 2.6.
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